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Current Lopics. 


HE New York State Stenographers’ As- 
sociation, which last week held its an- 

nual session in this city, acted upon at least 
one matter of considerable interest to the 
legal profession of the State. We refer to 
the discussion and approval of a bill which it 
is proposed to have introduced in the legisla- 
ture at the coming session, the purpose of 
which is to secure greater accuracy in steno- 
graphic reports of judicial and other pro- 
ceedings. The bill, a draft of which was 
presented by Mr. Sidney C. Ormsby, secre- 
tary of the New York City Law Reporters’ 
Association, provides that the Appellate 
Division of each judicial department of the 
Supreme Court of this State shall, within 30 
days from the passage of the act, appoint a 
board of examiners for such judicial depart- 
ment, to consist of three expert shorthand 
reporters of not less than fifteen years’ ex- 
perience in the practice of the profession of 
shorthand law reporting, who shall hold 
office, without compensation, at the pleasure 
of the Appellate Division. Such examiners 
are to pass upon the qualifications of each 
applicant as a competent shorthand law re- 
porter, under such rules as.they may adopt, 
subject, however, to the provisions herein 
contained. Each of said examiners shall be 
first qualified by an examination, conducted 
by the other two, under the provisions of the 
act, and a commission shall be issued to each 
of them on the certificate of the other two. 

Vor. 58 — No. 10. 
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The principal test applied by said examiners 
shall be as to the ability of the applicant to 
write from a dictation of testimony, not fa- 
miliar to the applicant, at the rate of 175 
words per minute for five consecutive min- 
utes, and to read and transcribe the same. 
When an applicant has continuously prac- 
ticed the profession of shorthand law report- 
ing for ten years or more, upon proper proof, 
duly presented to the examiners, any further 
test as to qualifications except the said speed 
test of 175 words per minute for five con- 
secutive minutes shall be waived; but all 
applicants shall be subjected to the speed 
test therein specified. Where there are ap- 
plicants to be examined, the board shall hold 
examinations at intervals of not less than 
three months, but no person shall be entitled 
to enter such examinations more than once 
in three months. Any person desiring to 
qualify under the provisions of this act to 
take shorthand notes shall make written ap- 
plication to and file the same with the board 
of examiners provided to be appointed here- 
under for the judicial district in which the 
applicant resides or does business at the time 
of making such application. Such applica- 
tion for examination must state the name, 
age and residence of the applicant, and 
where and how long such applicant has been 
engaged, if at all, in the practice of the pro- 
fession of law reporting. 

Upon a favorable report by the board of 
examiners, or a majority of them, in any 
department, the clerk of the Supreme Court 
in such department, upon the payment by 
said applicant of a fee of five dollars ($5), 
shall issue a commission to the applicant, 
giving him the right and privilege to prac- 
tice the profession of shorthand law report- 
ing within the State of New York. 

All transcripts of shorthand notes of testi- 
mony before a referee, or other person duly 
authorized for such purpose, filed or used in 
any action or special proceeding in a court 
of this State, taken by a person who has not 
received a commission under this act, shall 
be incompetent and void as and for the 
record in any action or proceeding set forth 
in section 1. To each record, when com- 





150 








pleted, the commissioned shorthand law 
reporter reporting the same must attach a 
certificate, stating that it has been taken 
either by himself personally or by some other 
duly commissioned shorthand law reporter 
or reporters, and no clerk of a court shall re- 
ceive for filing nor shall he file at his office 
any shorthand record such as is described in 
this act, unless such certificate is attached 
thereto. Any person who shall falsely repre- 
sent himself or herself to be a commissioned 
shorthand law reporter as provided by this 
act shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be punish- 
able by a fine of not less than $100 nor more 
than $500 for each such offense. This act 
shall not be construed to interfere in any way 
with the duties and privileges of official 
stenographers in courts of record, except 
that no person other than such official sten- 
ographer or a shorthand law reporter duly 
commissioned under the provisions of this 
act, shall be permitted to take the place of 
an official stenographer as a substitute. This 
act is to take effect ninety days after the pas- 
sage thereof. The bill appears to be in all 
respects wise, as embodying a plan of needed 
protection against incompetent stenograph- 
ers, and it is to be hoped it will be enacted at 
the coming legislative session. 





It is a gratifying fact that no less than 
thirty-two States of the Union maintain com- 
missioners for promoting uniformity of legis- 
lation among the States. In connection with 
the so-called Negotiable Instruments Law, 
which has been adopted in a number of 
States, and will before long be enacted in 
several others, it is worthy of note that the 
commissioners referred to are now engaged 
in perfecting the details of a bill providing 
for uniformity of procedure in divorce cases. 
As in the case of the Negotiable Instruments 
Law, the plan is to secure the simultaneous, 
enactment by as many States as practicable 
of the same act. It is proposed by the com- 
missioners, at the start, to recommend only 
an act regulating practice, fixing length of 
residence required to give jurisdiction, and 
preventing lawyers from advertising to se- 
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cure divorces without publicity, leaving 
regulation of causes for divorce to future 
legislation —two most commendable ob- 
jects. The plan referred to may not accom- 
plish all that could be desired, but it will 
constitute at least a start in the right direc- 
tion, while avoiding the well-nigh hopeless 
task of securing the passage of a national 
divorce law. Apropos to this subject, it is 
worthy of note that days of grace, which, not 
very long ago, were allowed in all the States, 
have either been eliminated or are allowed 
only on sight drafts in twenty-two of the 
forty-five States of the Union and in the Dis- 
trict of Columbia. Most of the Southern 
States, all the territories, and the States of 
the Upper Mississippi valley, except Illinois 
and Wisconsin, have abolished grace. It is 
not to be doubted that, in spite of conserva- 
tism, the other States will soon follow suit. 
In view of the active efforts being put forth, 
uniform legislation may not, after all, be 
merely an impossible dream, although, of 
course, the great advantages of its complete 
fulfillment necessarily will be reserved for 
future generations. 





In New York, as well as in several other 
States of the Union, laws forbidding the sale 
or barter of railway tickets by scalpers and 
unauthorized brokers have been sustained. 
Recently, however, Judge Gibbons, of Illi- 
nois, held the Anti-Scalping Law of that 
State to be unconstitutional, basing his de- 
cision on the fact that a railway ticket is not 
a receipt for the money paid for transporta- 
tion, but is personal property or a chattel or 
a contract, and as such may be sold, trans- 
ferred or given away. A ticket, says Judge 
Gibbons, like a promissory note, is evidence 
of an obligation incurred and a right earned. 
“Tt is evidence of the holder’s right to travel 
over the roads specified thereon, and where 
not limited to any particular person, may be 
sold, transferred or given away the same as 
the owner of a promissory note may make a 
gift, sale or transfer thereof.” While con- 


ceding that railroads and other common car- 
riers, impressed as they are with a public 
duty, may be the subject of legislative con- 
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trol and regulation, Judge Gibbons holds 
that when, from this premise, the conclusion 
is drawn that the legislature under its police 
power may enact any law which is not di- 
rectly barred by some constitutional pro- 
vision, a dangerous and fallacious principle 
is sought to be established. The police 
power, says the judge, is simply that power 
and dominion inherent in every government 
over the individual which may be exercised 
in case of necessity for the protection of the 
general public. Whether any necessity really 
exists it is for the legislature to decide, but 
the reasonableness of any law enacted to 
meet it is always open to inquiry by the 
judiciary. 
Gibbons, cannot, under the guise of the 
police power, prohibit the sale of wholesome 


food or declare that to be criminal which in ' 


its nature cannot be destructive of morals or 
detrimental to the well-being of the people. 
The case will, of course, go up to the highest 
court, Judge Gibbons himself being desirous 
that the important questions presented 
should be passed upon by the tribunal of last 
resort. 





In the case of James M. Neil v. Barron, 
County Treasurer, which came before the 
Common Pleas of Franklin county, Ohio, 
recently, an interesting question concerning 
the responsibility of county treasurers who 
have accepted checks in payment of taxes, 
which prove worthless, was decided. It ap- 
pears, according to statement of facts, for 
which we are indebted to the Weekly Law 
Bulletin, that Mrs. Neil held a mortgage on 
some of the property which one Allen C. 
Ady had built on her land. She was in the 
habit of looking closely after the payment of 
the taxes. For three successive tax-paying 
periods she made inquiry at the office of the 
county treasurer to ascertain whether Ady 
had paid the taxes on this property. This 
she did in order to protect her mortgage, 
and the inquiry was made under the admin- 
istration of a former treasurer. She was in- 
formed that the taxes had been secured. 
They were marked paid. She had been con- 
sidering the matter of foreclosing her 
mortgage if the taxes were not paid. 


The legislature, concludes Judge | 





Subsequently A. C. Ady made an assign- 
ment, and it appeared that the checks which 
he gave for the taxes on this property had 
been protested, and the treasurer put the 
property back on the duplicate. Mrs. Neil 
was obliged to buy the property in at as- 
signee’s sale to protect her mortgage. Then 
she brought this suit to enjoin the county 
treasurer from collecting the back taxes. 
Taxes were in arrears four and one-hali 
years, and amounted to several hundred dol- 
lars. She put up the plea that the public was 
estopped from collecting taxes under the 
circumstances, because if she had been per- 
mitted to foreclose her mortgage she could 
have had a receiver appointed for the prop- 
erty, the rents collected and the rents ap- 
plied to the payment of the taxes. The 
question of whether the public was estopped 
is important, because it is the custom of 
county treasurers to accept checks, and 
oftentimes hold them until the parties giv- 
ing them can place money in the bank to 
meet them. Of course, if the public was 
estopped, then the treasurer might be liable 
on his bond for the payment of the taxes. 
Judge Bigger found that the act of the 
treasurer in accepting checks was wrongful, 
but that the county was not estopped from 
collecting the taxes because of the wrongful 
act of one of its officers. He held that if 
Mrs. Neil had any recovery it was through 
holding the treasurer, who accepted the 
check, for the amount. 





The Boot and Shoe Traders’ Journal 
(London) mentions a decision respecting 
the rights of commercial travelers which will 
certainly possess interest on this side of the 
water, for similar questions are constantly 
arising here between so-called commission 
travelers and their employers. Briefly, the 
facts are as follows: The defendants, who 
were merchants, engaged the plaintiff as 
traveler, to solicit orders for them on a com- 
mission of one and a-half per cent. upon all 
orders executed by them and paid for by 
customers introduced by the traveler. The 
plaintiff continued to solicit orders for the 
firm until February, 1888, and a consider- 
able business resulted. On that date the 
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traveler was dismissed, and it then became 
a question whether he was not entitled to a 
commission on orders received after that 
date, obtained through his introduction, and 
executed by the firm. An action was 
brought by the traveler. In this Lord Jus- 
tice Lopes decided that the traveler was en- 
titled to a commission upon orders received 
by the defendants after date of his dismissal. 
Against this decision the defendants ap- 
pealed, and the appeal was dismissed by the 
master of rolls, and Lord Justice Bowen and 
Fry, the master of the rolls, maintaining that, 
“ although the traveler could not claim upon 
any new introduction since February Ist, 
1888, he was entitled to commission upon 
orders received by the defendants after that 
date through his introduction before that 
date.” Lord Justice Bowen concurred, and 
gave it as his opinion that, according to the 
true construction of the contract, it was not 
necessary that the plaintiff's remuneration 
should cease at the same time as the termina- 
tion of the agency. 





“Ts the holder of a public-house license 
(saloon in this country) bound to serve any 
intending customer who presents ready 
money?” is a question which was recently 
propounded to Sir Matthew Ridley, in the 
English house of commons. Sir Matthew’s 
reply was in the affirmative, with the proviso 
that such customer was not subject to any 
legal disqualification. The accuracy of the 
reply, on the authority of Reg. v. Rymer (35 
L. T. Rep. 774) and Reg. v. Ivens (7 C. & 
P. 213), being challenged by a correspond- 
ent of the Morning Advertiser, he wrote to 
the home secretary, calling attention to those 
decisions which hold that a_ license-holder 
who does not keep an inn — that is, a house 
for the lodging and entertainment of travel- 
ers — is not bound to serve a customer, and 
that a public-house in which intoxicating 
liquor is retailed over a counter is nothing 
more than a shop, in which no one has a 
right to insist on being served any more than 
in any other shop; also that the liability of 
an inn-keeper — whether licensed or not — 
in regard to serving even a traveler, only ex- 
tends so far as an obligation to supply him 








with food and lodging. In his reply, which 
appeared in the Advertiser of August 2d, Sir 
Matthew frankly states that his reply in the 
house was given under a misapprehension, 
and has since been corrected. The writer 
concludes by saying that “the law on the 
subject appears .to be clearly stated in the 
case of Reg. v. Rymer (2 Q. B. Div. 136), to 
which he had been referred.” 





In Berg v. Parsons, decided by the New 
York Court of Appeals (opinion published 
June 16, 1898), it was held that a land owner 
is not liable for the incompetency and reck- 
lessness of a blaster employed to clear away 
and excavate by blasting the rock on his lot 
that he may build thereon. The action was 
one in negligence for injury to property, the 
house of plaintiff adjoining defendant’s lot. 
The defendant, through one Squier, a builder 
of large experience, employed one Tobin to 
remove the rock which filled this lot by 
blasting it out to a depth of ten feet, prepar- 
atory to building thereon. Squier inquired 
of the representative of a real estate operator 
about Tobin, and was told that he was a good 
and careful blaster, and he visited two places 
to which Tobin sent him to see work that he 
had done, and upon this inquiry and inspec- 
tion he hired Tobin. It appeared on the trial 
that Tobin was the lowest bidder for the 
work ; that he was an illiterate person and of 
intemperate habits, whose appearance and 
surroundings might admit inferences adverse 
to his fitness to do responsible work of the 
kind here involved. There was testimony 
concerning two previous jobs of this kind 
from which it might be inferred that he, 
Tobin, either was reckless or lacked skill, 
and the work in question was done in a way 
which warranted a belief that he was incom- 
petent and reckless. The defendant con- 
tended that he was not liable, as Tobin was 
an independent contractor. The court was 
divided, Martin, J., who wrote the majority 
opinion, holding that no such relation as 
master and servant, or principal and agent, 
existed between the parties. The rule that 


where such relation does not exist, but an 
injury results from negligence in the per- 
formance of work by a contractor, the party 
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with whom he contracts is not responsible 
for his negligence or that of his servants, is 
declared to be well established by the au- 
thorities in this State, citing 5 N. Y. 48, 8 Id. 
222, 11 Id. 432, 61 Id. 178, 66 Id. 181, 72 Id. 
211, 97 Id. 507, 101 Id. 145, 142 Id. 134. 
The exceptional cases where a person em- 
ploying a contractor are liable are thus 
stated: “ Where the employer personally 
interferes with the work, and the acts per- 
formed by him occasion the injury; where 
the thing contracted to be done is unlawful; 
where the acts performed create a public 
nuisance, and where an employer is bound 
by a statute to do a thing efficiently and an 
injury results from its inefficiency.” Judge 
Martin is clearly of the opinion that the pres- 
ent case falls within none of the exceptions 
referred to, and as the defendant was not 
responsible for the acts performed by the 
contractor, the trial court should have 
granted the defendant’s motion for a non- 
suit. “If the contrary rule were estab- 
lished,” says Judge Martin, “it would not 
only impose upon the owners of real prop- 
erty an improper restraint in contracting for 
its improvement, but would open a new and 
unlimited field for actions for the negligence 
of others which has not hitherto existed in 
this State, and practically overrule a long 
line of decisions in this court which firmly 
establish a contrary doctrine.” Parker, Ch. 
J., O’Brien and Vann concurred with Mar- 
tin, J., and Bartlett and Haight, JJ., con- 
curred in the dissenting opinion, which was 
written by Gray, J. The latter said: “ The 
defendant, in employing a contractor to 
blast out the rock upon his premises, a work 
obviously dangerous to the adjoining owner, 
owed a legal duty to the plaintiff to carefully 
select one who was both competent and care- 
ful, and that for a failure to perform that 
duty, under the circumstances of this case, 
he became responsible for any injury to the 
plaintiff's property resulting from the con- 
tractor’s negligence. I think that there was 
evidence adduced from which the jury might 
infer that the defendant had not proceeded 
with that care and due regard for the plain- 
tiff’s rights which were incumbent upon him. 
It may not have been very strong, but it can- 








not be said that there was none giving rise to 
inferences. Minds might differ upon the 
question, but that only goes to show the 
necessity of leaving it to the arbitrament of 
a jury. The learned justices below have 
thought that there was a question for the 
jury upon the evidence. I think that they 
were right.” Judge Gray cited 63 Conn. 
495, 114 Mo. 55, Wharton on Neg., sec. 181; 
Story on Agency, 9th ed., sec. 454a, at p. 556, 
note; 35 N. J. Law, 17; 63 Penn. St. 146; 
130 Mass. 414. 





Rotes of Cases. 

Initial Carriers — Injury to Goods — Remedy of 
Consignor. —In Savannah, F. & W. Ry. Co. v. 
Commercial Guano Co., decided by the Supreme 
Court of Georgia, in March, 1898 (30 S. E. R. 555), 
the following is from the official syllabus: 

“ Where a railroad company receives on its cars 
from a consignor, at its warehouse in a city, freight 
to be conveyed from its depot in another portion 
of the same city to a point of destination beyond 
its line, which cars are furnished at the request 
made of it by the consignor, and where the entire 
freight charges are paid by the consignor to such 
company for transportation of the goods from its 
depot, this company is the initial carrier, and, as 
such, is responsible for any liability for the loss or 
damage of the goods in the course of transporta- 
tion. This is true notwithstanding another rail- 
road company owned the spur track leading from 
the warehouse of the consignor to a point inter- 
mediate between there and the depot above men- 
tioned, and received compensation for trackage, or 
for the transfer over its spur track, it appearing 
that the latter company received no portion of the 
freight charges, and did not undertake a through 
transportation of the goods.” 

The court said in part: 

The main contest in this case arises upon the 
question as to whether the Central Railroad or the 
Savannah, Florida and Western Railway Company 
was the initial carrier charged with the undertak- 
ing to ship the guano to the point of destination. 
It is conceded that one or the other of these rail- 
roads was responsible for whatever liability, if any, 
was incurred on account of damage to the freight 
in the course of transportation. Upon this issue 
there is really no material conflict in the testi- 
mony; and it practically becomes a question of 
law as to whether any liability of the defendant in 
this case has been established by the testimony. 
In the case of Falvey v. Railroad Co. (76 Ga. 600), 
this court said: “ When goods are received by a 
carrier to be transported beyond the terminus of 
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its line, and delivered at a particular place, and to 
particular persons at such place or destination, 
without more, a contract is implied that the carrier 
will cause such goods thus delivered to it to be 
carried to the place of destination safely, without 
damage or hurt; and it will be liable to the con- 
signor for failure to perform its contract, for any 
damages which may arise therefrom to the party 
injured. In order to ascertain if any contract was 
made by the first carrier with the shipper to trans- 
port beyond its line to the place of destination, the 
bill of affreightment may be looked to; aliunde 
evidence may also be introduced, such as the pay- 
ment of all the freight charges to the first carrier, 
the waybill and designation of the lines of road 
over which the goods are to go, and the apportion- 
ment by the first carrier of the amount which each 
one is to be paid for such carriage; and from these 
facts the jury may determine whether any contract 
was made, express or implied, whereby the first 
carrier engaged to carry the goods to the point of 
destination.” 

The initial carrier is mot necessarily the one that 
first receives the goods from the shipper; but it is 
the one that first receives the goods with an un- 
dertaking to transport and safely deliver them to 
the consignee at the place of destination. It is, 
therefore, a matter of but little moment as to 
which one of these two railroads the goods were 
first delivered to by the consignor. Were it a 
material question, we would be inclined to hold, 
under the facts of this case, that when the freight 
was placed wpon board the cars of the Savannah, 
Florida & Western Company at the warehouse of 
the consignor it was then delivered to that railway 
company, ‘although its cars were on the track of 
the other company, especially in view of the fact 
that these cars were furnished by the former com- 
pany at the request of the consignor. But the real 
question is, Which one of these two companies 
undertook with the consignor, under the facts of 
this case, to transport this freight from the place 
of shipment to the point of destination? The place 
of shipment was Savannah. The point of destina- 
tion was Peacock’s Landing, on the Chattahoo- 
chee river, beyond the terminus of the line of 
either company. After a careful review of the en- 
tire testimony in the record, we have been unable 
to see how the Central Railroad can possibly be 
charged with any liability for these goods for their 
transfer to the point of consignment. The only 
testimony that tends to show such an undertaking 
was the receipts introduced by the defendant com- 
pany given to the consignor by the Central Rail- 
road. These receipts simply showed that the 
goods were received by this company in good 
order, indicated who were the consignees, and to 
what place the freight was to be shipped. There is 
nothing in the receipts which shows any undertak- 
ing by the Central Railroad to ship the goods to 








the point of destination. The parol evidence in 
explanation of these receipts did not in any way 
contradict their terms. We do not think the re- 
ceipts bear the construction that they were a con- 
tract for through shipment of freight. If they 
were intended as such, they were ambiguous, and 
open to explanation by aliunde testimiony. In the 
light of that evidence, the receipts furnished no 
basis whatever ‘of liability for this shipment against 
the Central Railroad. The evidence showed that 
the receipts were nothing more than such as would 
be given ‘by any ordinary drayman upon receiving 
goods at the place of business of a consignor for 
the purpose of delivering them to the common 
carrier for transportation. It is true that a dray- 
man is a common carrier; and we do not mean to 
rule that he cannot, by contract, undertake with a 
shipper to become liable for the safe transportation 
of goods over the lines even of railroads to the 
point of destination; but there is absolutely no 
evidence that there was any such undertaking on 
the part of the Central Railroad in this case. In 
the light of all the evidence on the subject, we are 
unavoidably led to the conclusion that the Central 
Railroad undertook simply to transfer the goods 
from the warehouse of the consignor to the tracks 
of the Savannah, Florida & Western Company. 
The only contract made between the consignor 
and the Central Railroad was one previously en- 
tered into of a general nature, under which the 
former was to pay the latter for the use of its 
track at the rate of one dollar per car whenever 
its track was desired simply for transfer purposes. 
With this trackage charge the Savannah, Florida 
& Western Company had nothing to do. On the 
other hand, a proper construction of the entire 
testimony points to the conclusion that the Savan- 
nah, Florida & Western Company was the carrier 
that undertook a through transportation of this 
freight. It furnished the cars at the warehouse of 
the consignor for this purpose. It received from 
the consignor directly the entire freight charges 
from its depot in the city of Savannah to the place 
of consignment. According to the testimony of 
the agent of that company, not one cent of these 
charges was paid the Central Railroad. It is true 
that for the transfer from the wharves of the Cen- 
tral Railroad to the tracks of the Savannah, Fhor- 
ida & Western Company, the latter paid the former 
an “arbitrary ” or definite amount, fixed by agree- 
ment between the two, with which the consignor 
had nothing to do, and the amount of which was 
not in any way dependent upon the freight charges 
for through transportation. It is also true, accord- 
ing to the evidence introduced by the defendant, 
that it sometimes collected freight charges as an 
intermediate carrier; but when this was done the 
collection was not made of the consignor, but of 
the line delivering the freight to “his company. 
Manifestly, when the entire freight charges are 
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collected by an intermediate carrier, the connecting 
line delivering to such carrier is entitled to its pro 
rata part of the freight charges. In this case, when 
the entire charges were collected, not of the Cen- 
tral Railroad, but of the consignor, they were sub- 
ject to apportionment, not between the Central 
Railroad and the Savannah, Florida & Western 
Company, but between the latter company and 
other lines beyond its terminus. Indeed, there is 
no pretense that we can gather from the testimony 
that, when the collection of freight charges in this 
case was made, it was done as an intermediate car- 
rier; but they were collected by the company as the 
initial carrier of the goods to be shipped as 
directed iby the consignor. The case of Western 
& A. R. Co. v. Exposition Cotton Mills (81 Ga. 
522, 7 S. E. 916), was a suit against a railroad as 
one of the connecting roads of a continuous line. 
The goods were shipped from Boston to Atlanta, 
and were to be delivered to the plaintiff by the 
railroad receiving them. They reached Atlanta 
over the line of defendant’s road, and by that road 
were transferred to the plaintiff over the tracks of 
the Georgia Pacific Railway 2% miles in length. 
Defendant made out its freight bill at Atlanta 
against consignee, who paid the charges. It was 
held in that case that this did not make the latter 
company the last road receiving the freight, and 
especially as the Western & Atlantic Company had 
received the whole freight charges. 

Homicide — Infant Child — Murder in Second 
Degree. — In Clarke v. State, decided by the Su- 
preme Court of Alabama in June, 1898 (23 S. R. 
671), it was held that where a child born alive 
afterwards dies by reason of bruises inflicted on it 
before birth by the beating of its mother, the of- 
fense is murder. It was further held that in a 
prosecution for murder, where there was no ex- 
press malice shown, but where there were acts 
from which malice is implied, it was not error to 
limit the jury to the consideration of murder in 
the second degree. 

The court said in part: 

The gravamen, an indispensable constituent of 
the offense charged in the indictment, is the un- 
lawful beating of the mother while pregnant, caus- 
ing the death of the child after birth. Though not 
alleged in the indictment, the fact was shown by 
the evidence that she was, at and prior to the beat- 
ing, the wife of the defendant, and the next ques- 
tion for consideration is her competency as a wit- 
ness for the defendant. In relation to the com- 
petency of husband and wife as witnesses for or 
against each other in criminal cases or proceed- 
ings, we have no statute which changes or modi- 
fies the common law. By the common law, in all 
cases of personal injuries committed by husband or 
wife against each other, the injured party is an 
admissible witness against the other (1 Greenl. 
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Ev., § 343; 1 Bish. New. Cr. Proc., §§ 1151-1155; 
Whart. Cr. Ev., § 393 et seg.). This exception to 
the general rule excluding husband and wife as 
witnesses for or against each other, it may be, 
originally grew out of a supposed necessity of the 
protection of the wife against personal violence, 
threatened or actual, by the husband. Whatever 
may have been the origin of the exception, it is 
now recognized as extending to all cases in which 
the element of personal violence to the wife is a 
necessary constituent of the offense (State v. Dyer, 
590 Me. 303). The case cited was an indictment 
against the husband and another for using an in- 
strument with intent to procure the miscarriage of 
the wife while pregnant, and is not, in reason or 
principle, distinguishable from the present case. 
Wherever the element of personal violence is a 
necessary constituent of the offense, every reason 
exists upon which the exception rested originally, 
and for the sake of public justice the wife should 
‘be admitted as a witness. Amd in all cases in 
which she is admissible against she is admissible 
for the husband (Whart. Cr. Ev., § 394a; Com. v. 
Murphy, 4 Allen, 491; State v. Neill, 6 Ala. 685; 
Tucker v. State, 71 Ala. 342). The court below 
erred in the exclusion of the wife as a witness. 
Murder was defined or described by Lord Coke 
in these words: “ When a person of sound memory 
and discretion unlawiully killeth any reasonable 
creature in being, and under the king’s peace, with 
malice aforethought, express or implied.” The 
definition or description was adopted by Black- 
stone, and in commenting wpon the phrase, 
“reasonable creature in being,” it was said: ‘“ To 
kill a child in the mother’s womb is now no mur- 
der, but a great misprision; but if the child be born 
alive, and dieth by reason of the potion or bruises 
it received in the womb, it seems, by the better 
opinion, to be murder in such as administered or 
gave them” (2 Cooley, BI., 197). In 3 Russ. 
Crimes (6th ed.) 6, it is said: “An infant in its 
mother’s womb, not being in rerum natura, is not 
considered as a person who can be killed, within 
the description of murder; and, therefore, if a 
woman, being quick or great with child, take any 
potion to cause abortion, or if another give her 
any such potion, or if a person strike her, whereby 
the child within her is killed, it is not murder or 
manslaughter.” Further it is said: ‘‘ When a child, 
having been born alive, afterwards died by reason 
of any potion or bruises it received in the womb, 
it seems always to have ‘been the better opinion 
that it was murder in such as administered or gave 
them.” The same doctrine is stated in 1 Whart. 
Cr. Law (oth ed., § 445), Whart. Hom. (§ 303), 2 
Bish. Cr. Law (§ 633). The offense is murder, not 
manslaughter, upon the settled principle of the 
common law, that where death ensues from an act 
done without lawful purpose, dangerous to life, 
malice, the essential ingredient of murder, is im- 
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plied (Com. v. Parker, 9 Metc. [Mass.] 263-265; 
State v. Moore, 25 Iowa, 134; 1 Whart. Cr. Law 
(9th ed., § 316), 1 Bish. Cr. Law (§ 328 et seq.). 

The court below very properly limited the im- 
structions to the jury to the determination of 
whether the offense was murder in the second 
degree. There was an absence of all evidence of 
express malice — of all evidence that the alleged 
beating of the wife was with an intent to take life, 
and, of consequence, an exclusion of the character- 
istics of murder in the first degree. If the beating 
was inflicted, it was unlawful, dangerous to the 
life of the mother, an act malum in se, from which, 
as we have said, malice is implied; and implied 
malice is the distinguishing characteristic of mur- 
der in the second degree (3 Brick. Dig., p. 214, 
§ 495). ‘‘ Manslaughter is the unlawful and feloni- 
ous killing of another, without any malice, either 
express or implied” (Whart. Hom., § 4). The 
Code divides manslaughter into degrees, and the 
first degree is described as the voluntary depriva- 
tion of human life (Cr. Code, 1896, § 4860). The 
statute is construed in connection with the com- 
mon law, and it has not been supposed that it en- 
larged or diminished the elements of the offense 
as known to the common law (Harrington v. 
State, 83 Ala. 9, 3 South. 425; Williams v. State, 83 
Ala. 16, 3 South. 616). The offense not having 
been committed negligently — if committed at all, 
perpetrated by an act in itself unlawful, and dan- 
gerous to life, from which malice was implied — 
there was marked propriety in withholding all 
instructions touching manslaughter. Such _ in- 
structions would have been abstract. Tested by 
these principles, the instructions given by the 
court ex mero motu, to which exceptions were re- 
served, are free from error. 





ADDRESS BY CHIEF JUDGE PARKER, BE- 
FORE THE AMERICAN BAR ASSOCIA- 
TION AT SARATOGA, AUG. 16, 1898. 





HE following address was delivered by the 
T chief judge on behalf of the New York State 
Bar Association upon its invitation, pursuant to 
action taken by that body at its last annual meet- 
ing, through the appointment of a committee for 
that purpose, consisting of S. W. Rosendale, presi- 
dent of the association; J. Newton Fiero, chairman 
of the committee on law reform, and C. C. Lester, 
of Saratoga. 

The address was followed by a reception given 
by the State Association to the American Associa- 
tion to meet Chief Judge Parker. 

Judge Parker said: . 

The New York State Bar Association, which 
reached its majority at its annual session this year, 
has generously conferred upon me the privilege of 
extending to you, in its behalf, a most cordial wel- 
come on this, the twenty-first anniversary of the 








birth of your association. I appreciate the honor 
of being permitted to represent an association 
which has labored so intelligently and effectively 
for the public good as the New York State Bar 
Association. That is has accomplished much is 
not surprising, for it is composed of the leading 
members of the profession in this State. Men {ull 
of resources and imbued with that spirit of helpful- 
ness to others which is characteristic of the legal 
profession. 

The State Bar Association has, in the course oj 
the last few years, recommended a number of im- 
portant measures, not one of which, so far as I 
can now recall, has failed of adoption. The Mis- 
cellaneous Reports, through the medium of which 
is preserved all of the opinions of the various 
courts, other than the Court of Appeals and Ap- 
pellate Divisions, is the outcome of its recom- 
mendation. 

The Constitutional Commission of 1890, with a 
membership never surpassed by any body of men 
gathered together for any purpose in this State, 
was wholly due to the urgent recommendation of 
that association. The Constitutional Convention 
of 1894, in adopting the judiciary article, incorpo- 
rated into it every recommendation, but one, 
which was made to the Constitutional Commission 
of 1890 by the State Bar Association. That asso- 
ciation is also entirely responsible for the present 
system of uniform examinations for admission to 
the bar in this State, the result of which has been 
a material elevation of the standard of qualification 
for membership therein. 

It has set on foot a movement to revise and 
abbreviate the Code of Civil Procedure, which now 
contains 3,441 sections. Our experiments with re- 
vision in the past would make us very doubtful 
whether ‘it were prudent to make another attempt 
were it not for our confidence in the wisdom of the 
Bar Association. One of the difficulties with any 
revision seems to be that the legislature will not 
let it alone. At the time of the last revision we 
had had twenty-seven years of experience in the 
practical working of the Code, and yet, after its 
careful revision, the first thirteen chapters of 
which were completed in 1880, the number of 
amendments made to those, and the succeeding 
chapters, during the following fifteen years, were 
432. Some of the amendments were wholesome, 
while others were inspired by other motives than 
that of the public welfare. 

It is mot a rare or very unusual thing for an 
attorney here and there out of a large number to 
have a suit to which some provision of the Code 
is an obstacle to be removed, or the prosecution 
or defense of which might be aided by a change in 
the phraseology of some section, or sentence, or 
clause. There are large interests, individual and 


corporate, which have their shrewd and capable 
counsel vigilant in watching legislation, alert to 
defeat any which may be adverse to the interests 
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which they represent, and adroit in framing and 
procuring the passage of provisions which have a 
seeming public purpose, but which in fact have 
an intended application known only to themselves 
and those interested with them. From these and 
like sources have come a considerable proportion 
of the proposed amendments. Tihis annual sowing, 
unlike that of the farmer, is done in the winter, 
but the harvest nevertheless is quite often 
abundant. 

During the last few years the State Bar Associa- 
tion, through a proper committee, has wielded no 
small influence in checking mischievous legislation 
of this character, and it ts to be hoped, and, in- 
deed, judging from the past, it is to be expected 
that it will evolve a plan the adoption of which 
will operate to relieve the legislature from what it 
seems to regard as a duty, so far as the Code is 
concerned, of making such amendments as indi- 
vidual members thereof may desire for the benefit 
of interested constituents. Many other instances 
might be cited of unselfish devotion to the public 
welfare, the outcome of which shows the great 
influence which the association has wielded during 
its infancy, and which fully justifies our expecta- 
tions of still greater achievements now that it has 
reached manhood’s estate. But important as its 
work has been, and presaging, as it does, greater 
usefulness in the future, it occupies a far more 
narrow field than that which is fortunately in the 
possession of your association. 

While the common law is distinguished for the 
adaptability of its principles to new and varying 
conditions, some of its more restricted rules, in- 
capable of judicial change, have been, from time to 
time, outgrown by the advancing social organiza- 
tion, and the legislatures of the several States have 
made the requisite modifications. But these modi- 
fications, and others which might well have been 
omitted, have not been uniformly made with the 
unfortunate result of a lack of harmony in the body 
of the law throughout our country upon many sub- 
jects, in which the public generally are interested. 

Uniformity of legislation upon all subjects can- 
not, of course, be hoped for, but it is of the first 
importance that it shall be had as to commercial 
law, divorce and many other subjects which affect 
all the people alike, irrespective of State lines. 
But it is not alone in the region of statutory law 
that differences may be found. 

The distinguished president of this association 
comes from a State which is the home of the civil 
law in this country. Some of its rules have been 
borrowed by the courts of other States, in which 
the common law prevails, and advantageously en- 
grafted upon that system. More of it may perhaps 
be wisely borrowed, and doubtless will be, for the 
best that there is in both systems should be util- 
ized, but in the end there should be but one sys- 
tem. Over whatever territory the Stars and 
Stripes float there the rights and duties of men 





should be measured by the same rules. In that 
direction, amd open for cultivation, lies a vast 
territory into which your association has, as yet, 
entered comparatively but a little way; but your 
work has been so well done as to promise that, if 
you do not become weary, you will in the end reap 
the harvest you so much desire in every part of it. 

The lack of harmony in the law of procedure 
throughout the country presents not only a humili- 
ating spectacle, but an unfortunate situation. 

We have in some States the Common-Law Pro- 
cedure, in others the Code, or the Reform Pro- 
cedure, and in still others Practice Acts, which 
may be said to occupy a place midway between 
Code Procedure and the Common-Law Procedure, 
being in most instances Common-Law Procedure 
with the Code methods engrafted upon it to a 
limited extent. Under the Federal statutes the 
practice in each State is employed by the Federal 
courts held therein, except in Equity Procedure, 
when the English equity practice prevails. 

How can these unfortunate differences in pro- 
cedure and substantive law be remedied? Only by 
an aroused public sentiment which shall so operate 
upon the legislatures of the several States as to 
bring about the needed legislation. 

Is it practicable to accomplish such a result? 
Not speedily, of course, but it seems to me that it 
is after a time with hard work, and that certain 
legislative events which have followed the action 
taken by your association prove that it can be 
accomplished. One of the objects of your associa- 
tion, as stated in article first of your constitution, 
is “to promote the administration of justice and 
the uniformity of legislation throughout the 
Union.” 

The proper limits of this address will not permit 
me to refer to the details of the work carried on by 
your association in pursuance of this provision of 
your constitution, and if it were otherwise I should 
not presume to do so, knowing as I do that later 
a paper is to be read by the Hon. Lyman D. 
Brewster, the chairman of the board of commis- 
sioners, “On Uniform State Laws.” But it may 
not be out of place to say that with great wisdom, 
as it seems to me, your association determined not 
to undertake to accomplish too much at first. 
Commissioners were appointed, and as the result 
of their conference it was determined to press for 
enactment in the several States what is known as 
the “ Negotiable Instruments Law.” The efforts 
to that end have ‘so far resulted in its passage in 
seven States (Colorado, Connecticut, Florida, 
Maryland, Massachusetts, New York, Virginia). 
One branch of congress has passed it for the 
District of Columbia, and it is confidently expected 
that the other branch will also pass it. The suc- 
cess so far achieved assures its adoption by the 
other States, provided this association puts forth 
its reserve energy to that end. 

And those of us who have watched with un- 
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abated interest the progress of your labors in that 
direction, hope and believe that you will do so, 
and that the outcome will be the greatest modern 
triumph in law reform. For once let the fact be 
heralded that through the instrumentality of this 
association every State in the Union has passed 
an act resulting in absolute uniformity of law upon 
one subject, and a demand for uniform laws will 
go wp from every State, which will not be satisfied 
until it shall be an accomplished fact as to many, 
if not all, important subjects. 

At present there are many who, while appre- 
ciating the great necessity for uniform laws, doubt 
its practicability, because of the large number of 
legislative bodies which must be convinced of the 
wisdom of the movement and of the proposed 
legislation. But when these doubting Thomases 
shall once have been assured of the feasibility of 
the plan by the actual adoption of the ‘“‘ Negotiable 
Instruments Law” by every legislature they will 
become most energetic advocates of uniform laws, 
and under your banner will be enlisted men from 
every State having such local weight and influence 
as to make the further efforts of your association 
in that direction comparatively easy. 

I congratulate you upon the wisdom which dic- 
tated this subject for the first assault upon the law- 
making power of the States, and upon the success 
which has so far crowned your efforts. And in 
behalf of the New York State Bar Association I 
extend to you a most hearty welcome, not only on 
account of the high character and great ability of 
the men comprising your membership, and the 
worthy objects which have occasioned your asso- 
ciation together, but also because of the immeas- 
urable good you have already accomplished, and I 
bid you God’s speed in all of your undertakings, 
especially in your efforts for uniformity of law, a 
task of tremendous proportions, but yet not too 
great for accomplishment by your association. 





THE PREFIX “HON.” -A BITIOF HISTORY 
IN NEW YORK STATE. 


MONG the members of assembly from the 
A city of New York in the session of 1823 was 
Hion. John Morss. He was a man of considerable 
practical ability and legislative experience, having 
represented the city of New York several legisla- 
tive terms, occupying a very influential position. 
He was a strict and able parliamentarian, an easy 
yet logical debater. 

For several years previous to 1823 the political 
parties of the State were in an anomalous 
condition. The old political organizations — the 
Federal and Republican parties — had been disor- 
ganized by factions known as Clintonians and 
Bucktails. The former were friends of De Witt 
Clinton, the latter opposed him. 

The Bucktails originated in the Tammany So- 
ciety, a large number of whose members wore in 





their hats, as an insignia on certain occasions, a 
portion of the tail of the deer. From this circum- 
stance the friends of Mr. Clinton gave the Tam- 
many Society, which opposed him, the name of 
Bucktails. This name was eventually applied to 
their friends and supporters in the country. 

The Bucktail party became very powerful, em- 
bracing, for a time, all other parties in a crusade 
against De Witt Clinton, who, notwithstanding 
this, was governor of the State, with the exception 
of one term, from 1816 down to February 11, 1828, 
when his career was suddenly terminated by death, 
the great and powerful party that shad rallied 
around him was dissolved, and Martin Van Buren 
advanced at once to a place where his ambition 
was largely gratified, becoming the incumbent of 
the presidential chair. 

That which most adds greatness to the name and 
career of De Witt Clinton tis the fact that he is 
the only political leader or statesman known in 
the history of this country who organized a great 
political party, gave it his name and led it to con- 
tinued success. He always had the people with 
him, who believed in his honesty and ability to 
conduct the affairs of the State, and who ad- 
mired his magnificent statesmanship, exhibited 
in a long career, which illustrates not only the 
history of the State, but the annals of the nation. 

At the time of which we are writing Peter R. 
Livingston, a character illustrious in the history of 
the State, was speaker of the assembly, and vio- 
lently opposed Mr. Clinton. Mr. Morss was a 
strong friend of Governor Clinton; but such was 
his standing and ability that the speaker, though 
politically opposed to him, placed him upon several 
of the important standing committees. 

Mr. Morss was opposed to all parade, all legis- 
lative pyrotechnics and all distinctions and titles. 
Early in the session to which we have referred he 
exhibited his opposition to what he conceived to 
be useless titles, in a manner which created at the 
time a great sensation. On January 10, 1823, he 
rose in his place, and in the proper order of busi- 
ness introduced the following as a concurrent reso- 
lution: 

“ Resolved (if the honorable, the senate, concur), 
That the practice of addressing the governor by 
the title of ‘his excellency, and the senate and 
assembly, the members and officers thereof, by the 
title of ‘ honorable,’ be discontinued as incompat- 
ible with the republican form and principles of the 
Constitution.” 

In no period of the State were these titles more 
scrupulously observed than in 1823; the introduc- 
tion of this resolution at such a period for a time 
partially suspended all other legislative proceed- 
ings. The resolution was, by order, laid on the 
table; it was also ordered that the usual number of 
copies be printed for the use of the legislature. It 
was a perilous time for that class of gentlemen 
who had long rejoiced in the title of “ honorable; ” 
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they regarded with disgust and alarm this pro- 
posed legislative action, which was to reduce them 
to the equality of their constituencies. 

There were at this time many distinguished and 
able men in the assembly, among whom were 
Peter R. Livingston, of Dutchess; Gulian C. Ver- 
planck, of New York city; Victory Birdseye, of 
Onondaga; Azariah C. Flagg, of Clinton, and 
Gen. McClure, of Steuben. 

On January 13 the house proceeded to the con- 
sideration of Mr. Morss’ resolution, and a deeply 
interesting debate took place, which elicited much 
learning and many witty and sarcastic speeches. 

“Why, sir,” said Hon. Josiah Bevier, of Ca- 
yuga, who favored Mr. Morss’ resolution, “ the 
prefix of ‘Hon.’ to a man’s name, when he is 
dressed in a little brief authority, has become so 
common and ridiculous that it is infinitely worse 
than the gregarious peerage of which Lord Bacon 
complained. The flock of honorables in this coun- 
try is fearfully on the increase. Sir, this prefix has 
become the distinctive feature of contemptibility, 
struggling for consideration —the inflating prin- 
ciple of nothingness to sensible people, the intensi- 
fied idea of merited contempt. Why, sir, when 
looking over the newspapers to-day, one is easily 
led to the belief that every ward, every village, 
school district and four-corners is inhabited by 
several great men, the pride of whose life is the 
title of ‘ honorable,’ which they have, in some way, 
been able to gain. In both branches of the legis- 
lature the throng of honorables is wonderful. We 
are all honorable, nominally, whether we are so in 
practice or not. So rapidly are these distinctions 
increasing that we shall soon hear of the Hon. 
John Straight-Jacket, recently from Auburn 
prison; the Hon. Abner Sinbad, from Botany 
Bay; the Hon. Peter Funck, from Nowhere.” 

Several members who favored the resolution in- 
sisted, in their arguments, that the title of “ hon- 
orable”” was given to a few personages only in 
England, and in this country belonged only to the 
judges of our higher courts of record, to officers 
in the cabinet of our president, to ministers of for- 
eign courts and to speakers of legislatures, na- 
tional and State; that the word “ mister” should 
be applied to all officials below these; that it was 
far more appropriate, sounded better and imparted 
more dignity to a man than the worn-out title of 
“honorable.” 

Mr. Morss sustained his resolution with such 
effective eloquence and spirit that when the speaker 
put the question whether the house would agree 
to it, it was decided in the affirmative, and the 
clerk was ordered to deliver a copy of the same to 
the senate, with a request that they concur in it. 

Thus the victory of Mr. Morss seemed complete. 
But the next day the opponents of the resolution 
rallied, headed by Gen. McClure, of Steuben, on 
whose motion the resolution was reconsidered 
and, after a stormy debate, tabled. Since that time 





the prefix “ honorable ” has been the rightful heri- 
tage of all who, in the ambitious struggles of liie, 
could attain any of the many positions entitling 
them to it. 





TRANSFER OF NATIONALITY. 





ERTAINTY that extensive and populous ter- 
ritories, now belonging to Spain, will pass 
into possession of the United States after the war, 
gives interest to the legal status of persons living 
in those territories at the time of the transfer. 
The status of persons inhabiting territories which 
change nationality by war is usually determined 
by the treaty of cession. The old common-law 
rule is that nationality is transferred with the land, 
and inhabitants of conquered territory become citi- 
zens or subjects of the conqueror. This was in- 
variable in harsher times, but all civilized nations 
now provide in treaties of cession that inhabitants 
may retain their former nationality by certain 
acts, sometimes merely formal, sometimes involv- 
ing large material sacrifice. The practice of gov- 
ernments in dealing with subjects, by conquest has 
grown constantly more mild with advance of civil- 
ization, and that of the United States has been 
always in advance of all other nations. For ex- 
ample, we treated the inhabitants of the territories 
acquired from Mexico in 1848 with more consid- 
eration than Germany showed to the people of 
Alsace-Lorraine in 1871, though English haw 
books cite the treaty of Frankfort as an instance of 
extreme leniency. 

From the time of the Napoleonic wars it has 
been customary to allow inhabitants of conquered 
territory to retain their former nationality by re- 
moving from the annexed territory and disposing 
of their immovable property. A fixed time is al- 
lowed for this settlement and transfer, from one 
to three years, and it is also customary to require 
a formal declaration of intention on part of per- 
sons wishing to withdraw. If these conditions are 
not satisfied within the time fixed, inhabitants of 
the annexed territory are considered to be subjects 
of the conquering nation without further proceed- 
ings. 

The hardship in this requirement, of course, is 
the compulsion to dispose of land and improve- 
ments. If any large number expatriated, price of 
land and buildings, always low after a war, would 
fall so that they would suffer great loss. It was 


thought a notable advance, therefore, when Ger- 
many, in the treaty of Frankfort, allowed inhab- 
itants of Alsace-Lorraine who wished to remain 
French to retain their property, though they were 
compelled to emigrate. 

More than twenty years before, however, the 
United States, 


in the treaty of Guadaloupe 
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Hidalgo, went much farther in dealing with the 
citizens of territory acquired from Mexico. They 
were allowed complete freedom of action as to 
their persons, nationality and property. Inhab- 
itants of the annexed territory were given one year 
to elect whether to remain citizens of Mexico or 
to become citizens of the United States. In the 
former case, they had only to declare their inten- 
tion and they might continue to reside in the 
United States as domiciled aliens, retaining their 
property and enjoying the protection of the laws, 
or they might sell their land and take its proceeds 
and their movable property to Mexico. They who 
did not declare such intention within a year were 
considered to have elected to become citizens of 
the United States, and were guaranteed civil 
rights, religious freedom and protection of the 
laws for their property, though the time and man- 
ner of their admission to citizenship was left to the 
judgment of congress. 

This is the most liberal treatment of inhabitants 
of conquered territory on record, though it is in 
full accord with the modern practice, in civilized 
States, of allowing aliens domicile and property 
rights and equal protection of the laws for their 
persons, property, business and religion. Prob- 
ably the people of the territories gained from 
Spain will be treated precisely like the Mexicans. 
They may retain their Spanish or assume Ameri- 
can nationality without affecting their right of 
residence, holding property or doing business; 
but, of course, they will not be made American 
citizens without preparation and consideration. 
The status of those who do not elect to remain 
Spanish will be almost precisely that of the people 
of Hawaii. They will be American subjects, with 
all civil rights, but not at present American citi- 
zens. — New York Commercial Advertiser. 


——_+—_—__—— 


SLEEPY MAN’S SPEECH. 
It Hap AN ELECTRIFYING EFFECT ON THE JURY 
AND BrouGut A VERDICT. 


HEN newspaper writers in Washington are 

“shy” of good stories they have only to 

look into the career of George Vest, senator from 

the great State of Missouri. There the fund of 

good material is apparently inexhaustible. Walter 

Wellman has been taking a turn at Vest and finds 
a new story that is worth repeating. 

The scene is located in Missouri, of course, and 
the preliminaries tell how Vest was employed by 
a man whose dog had been shot by a neighbor. 
Other eminent counsel attended to all the prelim- 
inaries of the fight, while Vest was there, his head 
sunk down between his shoulders and apparently 
asleep. Finally his associate nudged him and told 





him that he must make the concluding speech. 
He demurred, but seeing he must do something to 
earn the fee which had been paid him, rose, and 
after gazing earnestly at the jury for some minutes, 
began a speech, of which this is a stemographic 
copy: 

“ Gentlemen of the jury — The best friend a man 
has in this world may turn against him and be- 
come his enemy. His son or daughter that he has 
reared with loving care may prove ungrateful. 
Those who are nearest and dearest to us, those 
whom we trust with our happiness and our good 
name, may become traitors to their faith. The 
money that a man has he may lose. It flies away 
from him, perhaps when he needs it most. A 
man’s reputation may be sacrificed in a moment of 
ill-considered action. The people who are prone 
to fall on their knees to do us honor when success 
is with us may be the first to throw the stone of 
malice when failure settles its cloud upon our 
heads. The one absolutely unselfish friend that 
man can have in this selfish world, the one that 
never deserts him, the one that never proves un- 
grateful or treacherous, is his dog. 

“ Gentlemen of the jury,” the senator continued, 
“a man’s dog stands by him in prosperity and in 
poverty, in health and in sickness. He will sleep 
on the cold ground, where the wintry winds blow 
and the snow drives fiercely, if only he may be near 
his master’s side. He will kiss the hand that has 
no food to offer, he will lick the wounds and sores 
that come in encounter with the roughness of the 
world. He guards the sleep of his pauper miaster 
as if he were a prince. When all other friends de- 
sert he remains. When riches take wings and 
reputation falls to pieces he is as constant in his 
love as the sun in its journey through the heavens. 
If fortune drives the master forth an outcast in the 
world, friendless and homeless, the faithful dog 
asks no higher privilege than that of accompany- 
ing him to guard against danger, to fight against 
his enemies, and when the last scene of all comes, 
and death takes the master in its embrace and his 
body is laid away in the cold ground, no matter 
if all other friends pursue their way, there by his 
graveside will the noble dog be found, his head 
between his paws, his eyes sad but open in alert 
watchfulness, faithful and true even in death.” 

What followed, the veracious Wellman describes 
in this way: 

“Then Vest sat down. This remarkable speech 
he had delivered in a low voice, without a gesture. 
No reference had he made to the merits of the case 
in hand. Not a word had he uttered about the 
evidence. When he finished judge and jury were 
seen to have tears in their eyes. The jury filed out 
and in a minute or two returned to the court-room. 
The plaintiff had asked for $200 damages. The 
verdict gave him $500, and several of the jurymen 
wanted to hang the defendant. 
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WAR TAX RULINGS. 


The attorney-general has rendered an opinion in 
which he holds that the word “goods” in the new 
war revenue measure, as applied to packages sent 
by express or freight, includes packages of money. 

Commissioner of Pensions Evans holds that the 
Revenue Law does not require the affixing of in- 
ternal revenue stamps to pension papers. 

Attorney-General John W. Griggs, in reply to a 
letter from Col. John J. McCook, counsel of Wells, 
Fargo & Co., asking for a ruling as to whether 
the shipper or the express company should pay 
the imternal revenue charges on packages, has re- 
plied that the matter is one entirely between the 
shipper and the company, and that the govern- 
ment’s only interest is to know that the lawful tax 
has been paid. He adds: “ As between the shipper 
and the express company, I have decided that the 
matter is not within my province of consideration 
under any case that has as yet arisen. The United 
States district attorneys are instructed by this of- 
fice that they may prosecute for the prescribed 
penalty any company which issues a manifest or 
bill of lading without the prescribed stamp; but 
that in controversies arising between shippers and 
express companies as to which one shall be re- 
quired to bear the expense of the stamp, the gov- 
ernment has no direct concern under the War 
Revenue Law.” 





English Hotes. 

On and after the 22d inst., says the Law Times, 
another home of refuge will be closed to the ab- 
sconding criminal. By an order in council the 
extradition acts 1870 to 1895 will in future apply to 
Chili. 

The annual report of the chief inspector of fac- 
tories and workshops has just been issued as a 
parliamentary paper. The number of factories and 
workshops in 1897 under inspection were 200,000, 
in which were employed 4,500,000 persons. There 
were during the year no less than 3,500 prosecu- 
tions for offenses. 

Before Justices Wills and Phillimore left Swan- 
sea they had paraded before them in the police 
station yard of the town hall the members of the 
Glamorganshire County Constabulary, who had 
acted as their escort during the assizes. The 
learned judges complimented them very highly 
upon their smartness and general turn out, and 
presented each man with a pipe and a pound tin 
of tobacco. — Western Mail (Cardiff). 

Notwithstanding the fact that the City of Lon- 
don Court has for the past eighteen months sat 
only three days a week, the business increases. 
The returns for the first half of this year have just 








been issued, and they show that the amount sued 
for was £119,647, as against £115,588 in the oorre- 
sponding period of last year. The fees received 
were £11,494, against £11,447 last year, and the 
number of plaints issued 21,371, as against 20,358 
last year. — City Press. 

Whatever the judges may think of the Swansea 
law courts, they are evidently pleased with their 
lodgings, says the Western Mail. Mr. Justice Wills 
has written a letter, in which he says: “ The pros- 
pect is lovely, the lawns are trim, the gardens laid 
out with excellent taste, the bedding-out effective 
and thoroughly well done. The billiard table is a 
great source of interest and enjoyment, and has 
been continually in use during the evenings. It 
has afforded most welcome recreation, a good 
deal of wholesome exercise, and not a few interest- 
ing surprises. I am glad to convey my grateful 
acknowledgments to the authorities and all con- 
cerned in providing for the judges such very ac- 
ceptable quarters.” 


Some statistics which have been drawn up at the 
ministry of the interior show that it is in France 
where the fewest marriages are contracted and the 
greatest number of divorces are pronounced. For 
1,000 marriageable persons of both sexes there are 
in France 45 marriages; in Holland, 49; in Italy, 
50; in Austria, 51; in England and Denmark, 52; 
and in Germany, 53. On the other hand, the 
number of divorces pronounced in France is in- 
creasing with extraordinary rapidity. In 1886 the 
courts released from their marriage vows 2,920 
couples. In 1896 no fewer than 7,051 divorces 
were pronounced, and, according to the results, 
which are still incompletely known, for 1897, it is 
stated that the number of divorces last year will be 
shown to have exceeded 9,000. Under these cir- 
cumstances, it is not astonishing that the number 
of births in France should be inferior to those of 
any other country. On an average in France 
there are 163 per 1,000 married women from 26 to 
50 years of age, whereas there are 270 in Germany, 
269 in Scotland, 261 in Belgium, 251 in Italy, 250 in 
England and Austria, 240 in Sweden and Ireland, 
and 236 in Switzerland. The French may, how- 
ever, find consolation, says the Standard corre- 
spondent, in the last paragraph of these statistics, 
which shows that the average mortality in France 
is lower than in any other country. It is put down 
at 2214 per 1,000, whereas it is 35 per 1,000 in Rus- 
sia, 28 in Italy, a little over 22%4 in Sweden, and 
close on 23 in Germany. 


While the bulk of the provisions of the new 
Vaccination Act, 1898, do not come into force 
until the 1st of January next, the much-debated 
“conscience clause” is expressly made to operate 
from the 12th inst., on which day the act received 
the royal assent. The present law, therefore, is 
that no penalty can be imposed for the neglect to 
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have a child vaccinated #f the parent or other per- 
son responsible, within four months from the birth 
of the child, “ satisfies two justices or a stipendiary 
or metropolitan police magistrate in petty sessions 
that he conscientiously believes that vaccination 
would be prejudicial to the health of the child,” 
and within seven days thereafter delivers to the 
vaccination officer a certificate by the justices or 
magistrate of such conscientious objection. Ex- 
perience will show whether magistrates will be 
easily “ satisfied”? as to this very important mat- 
ter; it does not appear that they can have any 
evidence to act upon except the ipse dixit of the 
conscientious objector, tested perhaps by some- 
thing in the nature of cross-examination from the 
bench. It is to be noticed, however, that the 
objection must be that the operation will be preju- 
dicial to health in the particular case; no more gen- 
eral objection to vaccination or to the compulsory 
system, and no elevated ideas of the liberty of the 
subject, will suffice. As to children born before 
the passing of the act, the legislature has made 
special provision; in such cases the four months’ 
period is to run from the 12th inst., and not from 


the date of the birth. One consequence of the act, : 


of course, is that no proceedings for penalties 
under the Vaccination Acts oan be taken in respect 


of any child until the four months’ period has ex-— 
pired, for until then there will have been no de-» 


fault in complying with the acts. — Solicitors’ 
Journal. 





Legal BRotes of Pertinence. 


An Old Bailey juror was recently excused from. 
serving because he weighed 317 pounds and could’ 


not get into the jury-box. 


of the Illinois bar, died at his residence in Chicago 
on August 19th, aged 73 years. 

Though the facts of Gen. Augusti’s voyage to 
Hong Kong on a German warship are not at pres- 
ent completely known, if it took place without the 
consent of the American commander, an un- 
doubted breach of neutrality has been committed 
by the German commander, says the London Law 
Journal. A neutral ship of war has clearly no 
right to assist a military officer in escaping from 
inevitable surrender. In this case the matter is of 
no practical importance, but the escape of a dis- 
tinguished officer might sometimes have incal- 
culable results. It has been said that Napoleon’s 
presence on the field of battle was worth that of 
fifty thousand men. After the battle of the Nile 
he escaped from Egypt on a French ship, and 
succeeded in evading the British cruisers. Could 
it have been right for a neutral ship to carry away 
Napoleon from Egypt? 


GAhat the Law Eecides. 


The mixing or mingling of articles of food which 
are wholesome and nutritious, and the sale thereof, 
is held, in Dorsey v. State ({Tex.], 40 L. R. A. 
201), to ‘be a lawful act which the State cannot 
make criminal. 


The hypnotism of an accused person is held in 
People v. Ebanks ([Cal.], 40 L. R. A. 269) insuffi- 
cient to render evidence of statements made by 
him while under the influence admissible in his 
favor at his trial. 


Blowing a locomotive whistle loudly several 
times under a bridge over which vehicles are con- 
stantly passing is held, in Mitchell v. “Nashville, 
C. & St. L. R. Co. ([{Tenn.], 40 L. R. A. 426), to 
be so unnatural and reckless an act as to create a 
liability for resulting damages. 

The delivery of a telegram to the wife of the 
addressee when he is absent from town is held, in 
Western Union Teleg. Co. v. Mitchell ([Tex.], 40 
L. R. A. 209), insufficient, as matter of law, to 
satisfy the obligation of the company, but its duty 
in this respect is a question of fact. 

The union of a fire for which no responsible 
cause can be ascertained, with one which was due 
to the negligence of a known person, is held, in 
Cook v. Minneapolis, St. P. & S. Ste. M. R. Co. 
([Wis.], 40 L. R. A. 457), to preclude any recovery 
against the latter, where it is found that either fire 
alone would have been sufficient to cause the dam- 
age. 

The marriage in another State where it is valid 
of a divorced person incapable of remarrying by 
the law of his domicil, is held, in State v. Shattuck 
([Vt.], 40 L. R. A. 428), to be valid at his domicil, 
unless the statute expressly provides to the con- 


‘ | trary, although he went outside the State for the 
Francis W. S. Brawley, for 51 years a member 


express purpose of evading the law, and immedi- 
ately returned. 

One garnished for a debt due a nonresident 
creditor is held, in Virginia, F. & M. Ins. Co. v. 
New York Carousal Mfg. Co. ([Va.], 40 L. R. A. 
237), to make a good defense by showing that, 
notwithstanding his plea of the pendency of those 
proceedings, he had been subjected to judgment 
for the debt in a court having jurisdiction at the 
creditor’s domicil, and had been obliged to pay it. 

Allegations that a child less than two years old 
was capable of rendering and did render valuable 
services to the parents by doing errands and per- 
forming services about the house, such as bringing 
fuel and caring for a younger child, are held, in 
Southern R. Co. v. Covenia ([Ga.], 40 L. R. A. 
253), to be insufficient to state a cayse of action for 
the loss of the child’s services, as the court will 
take judicial cognizance of the fact that such a 





child is incapable of rendering valuable services. 
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Injury by stepping into a coal ‘hole just beyond 
the street line, where the space was paved like the 
sidewalk, was ‘held to give no right of action 
against the landowner, in Lorenzo v. Wirth 
({Mass..], 40 L. R. A. 347), although the party 
injured was a foreign woman ignorant of the cus- 
tom of delivering coal through such holes, and 
did not see the coal hole, when the accident hap- 
pened after dark, but while employes of a coal 
dealer were engaged in putting the coal into the 
hole. 





Rotes of Recent American Decisions, 


Conflict of Laws — Usury. — When a citizen of 
North Carolina borrows money of a Virginia cor- 
poration, promising to repay the principal sum at 
the home office in Virginia, the question whether 
the contract is usurious must be determined by the 
Virginia law, though the loan is secured by a mort- 
gage on North Carolina lands. (Brower v. Life 
Ins. Co. of Virginia, U. S. C. C., W. D. [N. Car.], 
86 Fed. Rep. 748.) 

Deed — Acknowledgments — Officer of Corpo- 
ration as Notary.—An acknowledgment of a 
mortgage, taken by a notary who who a stock- 
holder and officer in the corporation which was 
the mortgagee, is void, both irrespective of statute 
and under Burns’ Rev. St. 1894, § 8041 (Horner’s 
Rev. St. 1897, § 5966), prohibiting an officer in a 
corporation from acting as notary in the business 
of the corporation. 
[Ind.], 50 N. E. Rep. 594.) 


Divorce — Service — Decree — Validity. — 1. 


A husband, being a domiciled resident of Utah, | 
brought suit in a court of that territory against: 
his wife, residing in New Jersey, for divorce, on. 


the ground of desertion, and served her person- 
ally in New Jersey with a copy of his complaint 
and summons. 


service, default was entered against her; and upon 
proofs produced to the court, a decree of divorce 
was granted. Held, a defense to a suit by the wife 
against the husband for divorce in this State. 
2 Semble: (1) That a suit for divorce is a proced- 
ing in rem, in which the domicile of the plaintiff 
within the territorial limits of the jurisdiction of 
the court is sufficient to give jurisdiction, and vali- 
date in other jurisdictions a decree for divorce 
based upon grounds recognized as sufficient by 
civilized peoples, and established by proof to the 
satisfaction of the court, provided the best notice 
practicable has been given to the other spouse, and 
a fair opportunity to appear and make defense al- 
lowed. (2) Service wpon the other spo:ise within 
the territorial limits of the State or territory of the 


(Kothe v. Krag-Reynolds Co. ' 


She made no appearance or de-, 
fense, and after more than two months from such} 


in other jurisdictions. (Felt v. Felt, N. J. Court 
of Chancery. Opinion by Pitney, V. C., May 28, 
1898.) 

Master and Servant — Liability of Master — 
Medical Treatment.— A master is not bound to 
furnish medical attendance to a servant injured in 
the performance of duty, and is not liable for negli- 
gence if he declines a request from the injured 
servant to be permitted to obtain treatment, or 
does not ‘obtain or aid ‘him in obtaining same. 
(Denver & R. G. Co. v. Iles [Colo.], 53 Pac. Rep. 
232.) 

Railroad Company — Discrimination. — Under 
Laws 1891, ch. 320, § 4, providing that no common 
carrier shall receive from any person any greater 
compensation than it charges any other person for 
a like and contemporaneous service, it is unlawful 
for a railroad company to issue passes, and trans- 
port people thereon free of charge. (State v. 
Southern Ry. Co. [N. Car.], 30 S. E. Rep. 133.) 

Wills — Descent and Distribution. — A testator 
devised a life estate in his property to his children, 
providing that, upon the death of either of them — 
leaving children, the portion of such deceased child 
should be given to his children. One of testator’s 
children died, leaving a daughter and son. The 
son died, leaving a widow and children. Held, 
that the share of the son would go to his sister, 
rather than to his widow and children. (Bragg v. 
Carter [Mass.], 50 N. E. Rep. 640.) 

Witness — Privileged Communications — Ap- 
peal — Presumptions. — Statements made in confi- 
dence to a fellow-member of the Masonic order 
are not privileged communications, protected from 
disclosure by a witness. (Owens v. Frank [Wyo.], 
53 Pac. Rep. 282.) 





Hotes of Recent English Decisions. 


Master and Servant — Action by Third Person 
for Negligence — Master Owner of Horse and 
Brougham — Driver Supplied by Another — Lia- 
bility of Owner of Horse for Negligence of Driver. 
— Further consideration by Lord Russell, C. J., in 
an action tried by him with a special jury in which 
the jury found a verdict for the plaintiffs for 
£350. The plaintiffs were jewelers carrying on 
business at their premises, No. 368 Holloway road, 
in the county of Middlesex, and they alleged in 
their statement of claim that, on the afternoon of 
the 22d of June, 1897 (Jubilee Day), the defendant 
negligently caused his servant to drive the defend- 
ant’s horse attached to his brougham, and the 
servant negligently drove the horse and brougham 
against the shop window of the plaintiff's premises 
and broke the plaintiff’s iron shutters and plate- 





court is not necessary to the validity of such decree | 





glass window, and damaged the plaintiff’s stock in 
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the shop. The defense (amongst others) was set 
up that the driver of the brougham at the time in 
question was not the servant of the defendant, but 
was supplied to the defendant by a livery stable 
keeper, and that therefore, even if there were negli- 
gence on the part of the driver, the defendant was 
not liable, on the ground that the driver who was 
guilty of such negligence was not the servant of 
the defendant. The facts were thus stated in the 
considered judgment of the lord chief justice: The 
plaintiffs were jewelers. On Jubilee Day a 
brougham, in the shafts of which was a horse, ran 
into the plaintiff's shop, causing damage to the 
window and its contents. The plaintiffs were en- 
tirely blameless in the matter. They discovered 
that there was in the brougham the defendant; 
that the horse, the brougham and the harness be- 
longed to the defendant; that the boots, breeches, 
waistcoat and hat worn by the driver belonged to 
the defendant and had been supplied to him by the 
defendant, but that the driver himself, who wore 
this livery of the defendant, had been supplied to 
the defendant by a man with whom he had placed 
his horse at livery. The plaintiffs thereupon 
brought this action for the damage caused. To 
this the defendant replied: “I am not the person 
responsible, as the driver did not represent me, 
nor was he my servant, but he was the servant of 
another.” The only question left to the jury was 
whether there was negligence, and they found that 
there was. Upon that the case was reserved for 
further consideration as to whether the defendant 
was, under the circumstances, liable for the negli- 
gence of the driver, and the learned judge was to 
have power to draw such inferences of fact as a 
jury could. For the plaintiffs it was contended 
that the person who was the owner of the horse, 
or who had legal possession of the horse at the 
time of the occurrence, was the person to be held 
liable; that the defendant was the owner of the 
horse and brougham, and was therefore liable, al- 
though the driver was supplied to him by another 
person (Laugher v. Pointer, 5 B. & C. 547), and 
that the driver was at the time under the control 
and orders of the defendant, which made the de- 
fendant liable (Rourke v. White Moss Colliery 
Company, 36 L. T. Rep. 49, 2 C. P. Div. 205). 
For the defendant it was contended that the test 
of liability in such cases was the principle of selec- 
tion, and that the person who had the selection of 
the servant was the person liable, and that as the 
defendant had no part in the selection of the driver 
he was not liable. Cur. adv. vult. Held, by Lord 
Russell, C. J., after examining and discussing the 
various authorities on the point, that the driver 
was, in fact, under the circumstances, the servant 
of the defendant, and that the defendant was liable 
either singly or jointly with the driver, and the 
learned judge expressed a wish that in consequence 
of the conflicting authorities on the question, the 











matter might be taken to the Court of Appeal. 
Judgment for plaintiffs. (Jones & Sons v. Scul- 
lard, H. C. of J., Chancery Div., Law Times’ 
Adv. Reports, Aug. 20, 1898.) 





Hew Books and Rew Ehitions. 

A Treatise on the Law of Criminal Evidence, with 
Full References to the Decisions. By H. C. 
Underhill, LL. B., of the New York bar. In- 
dianapolis and Kansas City: The Bowen-Mer- 
rill Company, 1808. 

The author, in his preface, states that he has 
sought to present in this work, first, a concise but 
comprehensive and systematic treatment of those 
fundamental doctrines of the law of evidence which 
are exclusively invoked in the trial of crimes, and 
second, those rules and principles of the law of 
evidence which, while not confined in their appli- 
cation to criminal trials, are very frequently under 
consideration during such proceedings. While the 
general rules of proof constituting the body of the 
law of evidence are so well settled as to obviate 
the necessity of their discussion in detail, the main 
difficulty in judicial proceedings, as the author 
truly states, is to determine when and to what ex- 
tent general principles are applicable to the facts 
and circumstances of particular cases. The solu- 
tion of this difficulty is to be found, first, in ascer- 
taining what the facts and circumstances are, and 
next in determining how the general principle 
claimed to be applicable has been applied in analo- 
gous cases. In order to render the work of value 
in the latter branch of the inquiry, the author has 
endeavored to make its citations of precedents ex- 
haustive and recent. Nearly nine thousand cases 
have ‘been analyzed, examined and cited. In the 
majority of these cases the author has not only 
cited the page in the report upon which the case 
begins, but has given the page which contains or 
affirms the rule of law stated in the text which the 
case is cited to support. The amount of labor in- 
volved in this undertaking perhaps can be fully 
appreciated only by those who have undertaken 
similar work. The book embraces thirty-five 
chapters, one of which is devoted exclusively to 
evidence in homicide and rape, while proportion- 
ate space is given to the common-law crimes of 
forgery, larceny, embezzlement, bigamy, and other 
offenses against persons and property, public jus- 
tice, health, chastity, ete. Mr. Underhill has per- 
formed his self-imposed task with care, patience 
and indomitable industry, and in doing so has 
saved his brethren of the ‘bar a vast amount of 
labor. The writer’s style is admirably clear and 
concise, hardly an unnecessary word being found 
in the text. The arrangement of the work is ex- 
cellent, and the mechanical portion all that could 
be desired. 
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